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Introduction

It is said that we are born male and female butsth@ety makes us men and women
through socialization; and that the division of 8ueial roles that serve to make us men
and women are defined by society. The earliestafrdgtefinition is the family; it is there
that we are first taught how to behave as girlslamg and later as men and women. It is
also the place where we learn or fail to learn @alsuch as fairness, justice and equality.
There is a lot more that we could learn; positimd aegative. To become educated or not
has its roots in the family too and whether to Inedow or above the poverty line is, in
many cases determined here.

After age 18 we become voters and have the captacitgte for the governance of this
country. Whether we vote patriarchy or dynamisménést too to do with the experience
at the family setting. And the kind of leaders wezdme has a lot to do with the values
we picked from home.

In brief, my proposal is that transformation of istg that we are seeking so hard to get
must begin with the family.

Families must therefore be made to understand dlee that they play in taking this
Nation forward; that unless we impart values at g@nt, then we have lost it. Gender
equality would be much better addressed at thet pbifamily. Later in life, patriarchy is
entrenched and people who have become stake hotdérsvould find it difficult to
agree or understand any change to the status quo.

One of the ways of supporting families is in enagtiegislation that is comprehensive
and accessible. A lot of conflict within family wiolibe avoided if the laws such as those
concerning financial responsibility, property, cinén and marital status were clearly
defined and set out in a comprehensive legisla@onflicts in such terrain take a lot of
time and money to solve. Many a times the propatunng of the young ones is
forgotten as the adults work towards putting oetrirarital flames.

The History of the Marriage Bill is long. In 1967he Government appointed a
Commission to consider the existing marriage laMsmbers of Parliament rejected the
Marriage Bill apparently because it was un-Africand took no account of African

customs and traditions. In 2007 The Kenya Law Ref@ommission drafted the current
Marriage Bill of 2007. We must engage with it aagbrove it as drafted or add value to



it. 1 only hope that we will use the standards wddtice, fairness and equality in judging
the Bill. The following is a summary of the highiits of the Bill.

Does the proposed Bill add any value to the exiaty law?

This would be our first home grown Marriage Actgtbxisting Marriage Act

commenced in 1902 though it was revised in 196R2.th& other Acts that relate
to marriages are also almost as old, with theirrmemcement ranging from 1906
to 1929 and all of them boast of the last revisioril962. Since we became
independent and in the 10 lives of the IndepenBaniament, we have not found
time to legislate over our families. One could a#in ask whether our
independence has not just been skin deep if we hatvbothered to liberate our
families from dictation by such colonial relicstag family Laws. That the Bill

is being debated today and that we have the loeg dwe opportunity to infuse
the Bill with our values is in itself value addedle must stop apologizing and
complaining about archaic imposed foreign laws tbave many of our situations
unaddressed. Old imported laws are like many aroitegd outfit that just does
not fit, no matter the adjustments made. The cailgout was simply intended for
another person in another place and another time.

The Bill proposes to consolidate all the Marriagesvs into one. There are
currently seven Acts of Parliament relating to N&ge namely;The Marriage
Act, The African Christian Marriage and Divorce Act, The Matrimonial
Causes Act, the Subordinate Courts (Separation anllaintenance Act), The
Mohammedan Marriage and Divorce Registration Act, he Mohammedan
Marriage Divorce and Succession Act and the Hindu Mrriage and Divorce
Act.

Currently one has to navigate through at least Agts in order to understand
one’s marriage status, rights and responsibiltesause while the formalities are
contained in one Act, the rights and responsibsitiare contained in the
Matrimonial Causes Act. If the Bill becomes lawgonill only have to look into
only one Act and therein lie the formalities of m@ge, the status, rights and
liabilities.

Indeed the existence of the various statutes had te such complications as
cases being dismissed on technicalities becagsetan provision in one of the

Acts was not considered. Access to justice in th#enclosest to society has thus
been hampered.

Finally marriage will be comprehensively defined<ienya and it will be possible
to answer a question on one’s marital status wiylesaor no and not with such
answers that we usually give like “ I am not legafiarried”. You will either be
married or not.



The Bill also makes provision for Islamic Marriagasd recognizes marriages
contracted in the manner recognized by Islam omiy school or sect of that
faith.

It also recognizes Hindu marriages, marriagesahatelebrated according to the
rites of any faith that the Minister may authoresed Civil Marriages conducted
before the Registrar.

The Bill recognizes and allows for the registratioh customary marriages.
Currently, there is no Act that provides for cusémynmarriages. Is it not strange
that despite that fact that customary marriagese hasen with us since the
beginning of our communities, there is no Act oflli@ament that recognizes
them? Thankfully our Courts have recognized theterce and the legitimacy of
customary law marriages. However no marriage ceatgs exist and a person
seeking to prove a customary marriage has to ralyelders and other such
evidence to prove marriage. In fact many of Kesyararried under custom are
not certain that the marriages are valid becausgh, the gaps in the law, you are
not married until the Court confirms so. The need dertainty in ones marital
status is crucial; and it affects not just the s@olut the children of such a union
because the question of whose children they aestafeven their access to basic
necessities.

The Bill provides that one does not have to payrgow get married and that
therefore marriage is a complete contract irrespedf the status of dowry. It
does not however out law dowry and those able ahidgy still have the space to
continue with the practice. However and unlike toddhen people file cases to
recover dowry, the Bill clearly states that dowml wot be recoverable.

Undeniably the concept of dowry has been misingteal to mean that a woman
is a chattel for the reason that she was boughsdore tangible value like other
chattels. Hopefully the Bill will serve to breakathyoke and allow for the

recognition of marriage as a voluntary union teahtended for mutual benefit.

The Bill recognizes marriages by cohabitation alowas for their registration.
Currently no Act of Parliament provides for maredgy cohabitation. Thankfully
again, Courts recognize such marriages but thelatdrof proof is very high. If
one spouse disputes the marriage, the other sgmsséo prove the marriage.
Evidence usually takes on the form of evidence ffamily members, neighbors
and photographs to prove that the couple livedttegeas husband and wife. In
view of such difficulties many people consider tisetwes not legally married
until the Court says so. What a life? If the Billgses into law, and if a couple
has lived together openly as husband and wifatfdeast two years, they will be
at liberty to obtain a certificate and have a d&dimnswer to anyone seeking to
know their marital status; yes or no?



The Bill recognizes polygamous marriages. Currentymarriage laws address
polygamy and its existence is only recognized byur@o within customary
marriages and the Law of Succession Act. The Bdt wonly recognizes
polygamous unions but also provides for their regi®n. However, those
married under Monogamous marriages cannot conpalgigamous Marriages.
Further a man who has chosen polygamy cannot cbrteermonogamous
marriages unless at the time of conversion he hadiad one wife.

The Bill provides that when you apply to the Regisbf Marriages to marry you,

one of the things you will have to indicate in wrg is whether the marriage is
intended to be polygamous or monogamous. Sistees, do have a say on what
union they want to have. Where the intended hugharalready married, the

form requires an indication of the names of tkisteng wife or wives. Is not this

transparency at best!

It also provides that marriages contracted undestooa or Islamic law are
polygamous or potentially polygamous. In all othases marriages are presumed
to be monogamous. Cohabiters will then have toeagoehave monogamous
unions.

All marriages under the Bill will have the same degtatus and will be
adjudicated upon by the same Courts; Magistratagt€oCurrently marriages
under the Marriage Act enjoy a more privileged wathan those under the
African Christian Marriage & Divorce Act. The onesder the Marriage Act and
as long as both parties are not African are fitethe High Court( and enjoy such
facilities like in Nairobi of a specialized FamiBivision) while those under the
African Christian Marriage and Divorce Act arkedi in the Magistrates Courts.

Objection to marriages; Media reports on many wedgecontain images of
women objecting to weddings at wedding venues. Mariynes such a woman
will be accompanied by a child or children and thlatives of the new couple are
seen chasing away the intended objector. In factynsach an objector does not
even get to the alter and is roughly kept at BEye Bill proposes that the
objection should be in writing and that the Registon receipt of the Notice will
hear both parties and make a decision. Once issutd the Objection the
Registrar cannot proceed with the marriage untg tbbjection has been
determined. Of course Courts still have power tal deith any applications
objecting to such marriages. Needless to say theepure now proposed is much
more accessible in terms of cost and the formalitempared to the Court
processes. However a time limit within which thgeahion is received should be
set.

The Bill also seeks to increase access to Marregistrars by providing for a
Chief Registrar of Marriages , Deputy chief Ragisof Marriages, and as many
Assistant Registrars as the Minister may deeniTfiere shall also be a District
Registrar and as many District Assistant Registagrghe Minister shall consider



necessary. A minister of religion licensed to cartduarriages and every Kadhi
will be Registrars for this purpose. Thus one witit need to go to a District
Headquarter or to Nairobi to register a marriage.

Rights and responsibilities:
Maintenance

The Bill provides that where the Parties are sdpdraeither spouse shall maintain the
other spouse. In the current laws, the husbandahdigty to maintain a needy wife but
there is no corresponding duty for the wife to rteim a needy husband. The Bill now
makes it possible for the wife or the husband tantaa the other. That provision has
caused some furore but the question to ask if venettwould be fair to do otherwise. If

our laws are based on fairness and equality, themust be good to provide that right/
responsibility to either spouse. Fairness and é@gualts both ways, after all or do they
not?

It is worthy of note that in the assessment of mesmiance payable, the Court will have
regard to the needs of the Parties, the degreessgonsibility that the Court may
apportion to the breakdown of the marriage anct#pacity of the party to earn a living.
It is also worthy of note that such an order ceasdsave effect upon the remarriage of
that party in whose favour the order is made.

Pledge Credit

The Bill allows a spouse to pledge the other’s itredd borrow or use money in her
possession for purposes of purchasing necessariéisef spouse and any children of the
marriage requiring such necessaries and so fagasonable having regard to the other
spouse’s means and way of life.

However the above will only happen where the partare living together, separated
under an agreement or where the spouse has beeredeand provided that the spouse
is not living in adultery.

However the right above is not automatic and is anailable where the spouse was
receiving sufficient maintenance or allowance at bafficient means of their own, had a

sufficient quantity of those necessities or whempause has acted extravagantly having
regard to the other spouse’s means.

Matrimonial Disputes:

» The Bill recognizes conciliatory services for cagin distress and recommends
that a Court may require a couple to engage sucticss. It is definitely a plus
because of the very nature of marriage. But perliapsservices should not be



limited to efforts to reconcile and should includeunseling and like support
services.

* Finally the ground of divorce known as irretriewabfoken down is here but one
has to show evidence of such break down which deduadultery, cruelty,
neglect, separation of at least two years, deseftio at least two years etc. We
are not yet at divorce by consent but | am of tieevthat there is no reason why
that cannot be done.

* The Bill allows the Court to deal with division ofatrimonial property as it deals
with marriage which is different from the curremagtice where one has to file
two different cases attracting costs and a cloggmgf the Courts.

* It also allows the Court to deal with custody araintenance of Children.

» Finally the Court has power to either give leaveeimove a child from Kenya or
restrain the removal of a child from Kenya.

In a nutshell, our Bill seeks to consolidate laglsiting to marriage which it does to some
large extent. The Bill also weeks to equate allrrages and to provide rights and
responsibilities that are similar in all marriagiss a far cry from what we have had and
| hope it is far enough to simplify our lives anehVve us to devote more energy to
development rather than solving conflict.



